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STATE WATER RESOURCES CONTROL BOARD
WORKSHOP SESSION--DIVISION OF WATER QUALITY
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ITEM 6
SUBJECT

CONSIDERATION OF A RESOLUTION ADOPTING THE POLICY FOR THE
IMPLEMENTATION AND ENFORCEMENT OF THE NONPOINT SOURCE POLLUTION
CONTROL PROGRAM AND APPROVING THE FUNCTIONAL EQUIVALENT
DOCUMENT

DISCUSSION

On December 14, 1999, the State Water Resources Control Board (SWRCB) approved
Resolution No. 99-114, adopting the Plan for California’s Nonpoint Source (NPS) Pollution
Control Program (NPS Program Plan). The NPS Program Plan was developed in collaboration
with the Regional Water Quality Control Boards (RWQCBs) and the California Coastal
Commission to meet the requirements of section 6217 of the Coastal Zone Act Reauthorization
Amendments of 1990 and Section 319 of the Clean Water Act. The NPS Program Plan was
subsequently approved by the U.S. Environmental Protection Agency and the National Oceanic
and Atmospheric Administration on July 17, 2000.

In securing this approval, the SWRCB committed to requiring implementation of 61 NPS
management measures (MMs) designed to prevent and control pollution in six NPS related land
use categories by 2013 through discharger implementation of site-specific management practices
(MPs). Federal approval also required the SWRCB to provide assurances that it has the legal
authority to implement and enforce the NPS Program Plan. In providing these assurances, the
SWRCB cited the mandates and authorities granted it and the RWQCBs by the Porter-Cologne
Water Quality Control Act (Porter-Cologne Act).

In 1999, Senate Bill 227 (California Water Code section 13369) was enacted, requiring the
SWRCB to describe the process by which the SWRCB and the RWQCBs will implement and
enforce the NPS Program Plan. The Policy for the Implementation and Enforcement of the NPS
Pollution Control Program (NPS Implementation Policy) (Attachment A) proposed for adoption
describes this process.

The Porter-Cologne Act obligates the SWRCB and RWQCBs to address all ongoing or proposed
discharges of waste, including nonpoint sources that can affect water quality. The administrative
tools provided by the Legislature to carry out this obligation include waste discharge
requirements (WDRs), waivers of WDRs, and basin plan prohibitions. These are the
administrative tools available to the RWQCBs to prevent or control NPS discharges in the
manner they deem most appropriate, subject to SWRCB review.
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The RWQCBs also have primary responsibility for ensuring that there are appropriate NPS
control implementation programs in place to meet water quality objectives and to protect the
beneficial uses of the waters of the State. Most NPS discharges are the result of land use and
land management practices. RWQCB efforts to engage dischargers in NPS control through
implementation of MPs have focused on outreach and education, and encouraging NPS control
implementation activities through third-party efforts. Organizationally, these have included,
community, professional, and discharger groups and other local state and federal agencies with
which dischargers already have a working relationship. A third-party, by definition, is any entity
that is not the SWRCB or a RWQCB or an actual discharger under the SWRCB’s or RWQCBs’
administrative permitting and enforcement jurisdiction.

There are no SWRCB policies that expressively recognize the role of third-party programs in
water quality control, nor are there minimum criteria for NPS implementation programs. The
proposed NPS Implementation Policy describes the statutory and regulatory authorities of the
SWRCB and RWQCBs to prevent and control NPS pollution, the structure of a third-party NPS
implementation program, and five key, structural elements applicable to all NPS implementation
programs.

A draft copy of the NPS Implementation Policy was circulated December 18, 2003 and a public
hearing was held February 4, 2004. Eight organizations and individuals submitted written
comments and representatives of three of the commenting organizations made oral statements at
the public hearing. Changes to the original draft were made and a Revised Draft NPS
Implementation Policy has been circulated. The key changes made in the revised draft were to
clarify that the five key elements apply to all NPS implementation programs, not just to third-
party programs, and to require that the RWQCBs find that a third-party program has a high
likelihood of successfully achieving water quality objectives prior to approving or endorsing the
program.

A draft Functional Equivalent Document (FED) (Attachment B) has been prepared to comply
with the California Environmental Quality Act, Public Resources Code §21000 et seq. The draft
FED concludes that the adoption of the proposed NPS Implementation policy has no potential to
adversely impact the environment. Based on the draft FED, including the Environmental
Checklist, a draft Certificate of Fee Exemption (Attachment C) has also been prepared that
concludes that adoption of the proposed NPS Implementation Policy will not, individually or
cumulatively, have an adverse effect on wildlife resources, as defined in California Department
of Fish and Game Code §711.2. Responses to comments submitted to the original draft of
December 8, 2003 have been attached to the FED.

POLICY ISSUE
Should the SWRCB adopt the NPS Implementation Policy and approve the draft FED?

FISCAL IMPACT
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SWRCB and RWQCB staff work associated with or resulting from this action can be
accomplished within budgeted resources.

RWQCB IMPACT

Yes, all RWQCBs.

STAFF RECOMMENDATION:

That the SWRCB:

1. Adopt the NPS Implementation Policy (Attachment A).

2. Approve the draft FED for the proposed NPS Implementation Policy (Attachment B).

3. Authorize the SWRCB Executive Director, or designee, to sign the Certificate of Fee
Exemption (Attachment C).

4. Authorize the SWRCB Executive Director or designee to transmit the NPS Implementation
Policy to the Office of Administrative Law for review and approval in compliance with the
Administrative Procedure Act.
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STATE WATER RESOURCES CONTROL BOARD
RESOLUTION NO. 2004-

A RESOLUTION TO ADOPT THE POLICY FOR THE IMPLEMENTATION AND ENFORCEMENT

OF THE NONPOINT SOURCE POLLUTION CONTROL PROGRAM AND APPROVE THE
FUNCTIONAL EQUIVALENT DOCUMENT

WHEREAS:

1.

On December 14, 1999, the State Water Resources Control Board (SWRCB) approved Resolution No
99-114, adopting the Plan for California’s Nonpoint Source (NPS) Pollution Control Program (NPS
Program Plan).

The NPS Program Plan was developed in collaboration with the Regional Water Quality Control
Boards (RWQCBs) and the California Coastal Commission to meet the requirements of section 6217
of the Coastal Zone Act Reauthorization Amendments of 1990 and section 319 of the Clean Water
Act.

The NPS Program Plan subsequently received joint federal approval from the
United States Environmental Protection Agency and the National Oceanic and Atmospheric
Administration on July 17, 2000.

Through the NPS Program Plan, the State committed to implementation of 61 identified
NPS control management measures designed to control pollution in six NPS related land use
categories through discharger implementation of site-specific management practices.

In 1999, Senate Bill 227 (California Water Code [CWC] Section 13369) was enacted, requiring the
SWRCB to describe the process by which the SWRCB and the RWQCBs will implement and enforce
the NPS Program Plan.

All dischargers and discharges of waste that could affect the waters of the State are subject to

the regulatory and enforcement authorities provided in the CWC, including waste discharge
requirements (WDRs), waivers of WDRs, and basin plan prohibitions conditioned to require NPS
control implementation actions.

The CWC also provides the SWRCB and RWQCBs a wide range of enforcement authorities to
ensure compliance with the regulatory orders they issue.

The SWRCB prepared and circulated a draft Policy for Implementation and Enforcement of the
Nonpoint Source Pollution Control Program (NPS Implementation and Enforcement Policy) that
describes the process by which the SWRCB and the RWQCBs will implement and enforce the NPS

Program Plan.

The SWRCB prepared and circulated a draft Functional Equivalent Document (FED) in accordance
with the provisions of the California Environmental Quality Act and California Code of Regulations,
title 14, §15251(g).
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10. The SWRCB held a public hearing on February 3, 2004 and a workshop on May 4, 2004, on the draft
NPS Implementation and Enforcement Policy and FED. The SWRCB has carefully considered all
testimony and comments received on this matter and has determined that adoption of the proposed
Policy has no potential to adversely impact the environment.

11. The SWRCB finds, based on the draft FED, including the Environmental Checklist and hearing
record, that adoption of the proposed NPS Implementation and Enforcement Policy will not
individually or cumulatively have an adverse effect on wildlife resources, as defined in Fish and
Game Code §711.2.

THEREFORE BE IT RESOLVED THAT:

The SWRCB:
1. Adopts the proposed NPS Program Implementation and Enforcement Policy (Attachment A).
2. Approves the draft FED for the proposed Policy (Attachment B).
3. Authorizes the SWRCB Executive Director, or designee, to sign the Certificate of Fee
Exemption, which is attached to this resolution (Attachment C).
4. Authorizes the SWRCB Executive Director or designee to transmit the policy and administrative

record to OAL for approval.

CERTIFICATION

The undersigned, Clerk to the Board, does hereby certify that the foregoing is a full, true, and correct
copy of the resolution duly and regularly adopted at a meeting of the State Water Resources Control
Board held on May 20, 2004.

Debbie Irvin
Clerk to the Board
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POLICY FOR IMPLEMENTATION AND ENFORCEMENT OF THE
NONPOINT SOURCE POLLUTION CONTROL PROGRAM

Guidance for Developing An Integrated Program for Implementing and Enforcing
the “Plan for California’s Nonpoint Source Pollution Control Program”

I. INTRODUCTION

In December 1999, the State Water Resources Control Board (SWRCB), in its continuing
efforts to control nonpoint source (NPS) pollution in California, adopted the Plan for
California’s Nonpoint Source Pollution Control Program (NPS Program Plan) (SWRCB,
1999). The NPS Program Plan upgraded the State’s first Nonpoint Source Management Plan
adopted by the SWRCB in 1988 (1988 Plan) (SWRCB, 1988). Upgrading the 1988 Plan
with the NPS Program Plan brought the State into compliance with the requirements of
section 319 of the Clean Water Act (CWA) and section 6217 of the Coastal Zone Act
Reauthorization Amendments of 1990 (CZARA). This document, the SWRCB Policy for the
Implementation and Enforcement of the Nonpoint Source Pollution Control Program (NPS
Implementation and Enforcement Policy), explains how the NPS Program Plan will be
implemented and enforced and, in so doing, fulfills the requirements of California Water
Code (CWC) section 13369 (a)(2)(B).

To continue receiving federal funds to implement the State’s NPS pollution control program,
the State was required to obtain approval of the NPS Program Plan from the

U. S. Environmental Protection Agency (B-S-—EPA} and the National Oceanic and
Atmospheric Administration NOAA). Federal approval required the SWRCB to provide
assurances that it has the legal authority to implement and enforce the NPS Program Plan. In
providing these assurances, the SWRCB cited the mandates and authorities granted it and the
Regional Water Quality Control Boards (RWQCBs) by the Porter-Cologne Water Quality
Control Act (Porter-Cologne Act). The Porter-Cologne Act designates the SWRCB and
RWQCBs as the State agencies with primary responsibility for water quality control in
California and obligates them to address all discharges of waste that could affect the quality
of the waters of the State, including potential nonpoint sources of pollution. To carry out this
mandate, the Porter-Cologne Act has provided the SWRCB and RWQCBs with:

e Planning authority to designate beneficial uses of the waters of the State, establish
water quality objectives to protect those uses, and develop implementation programs
to meet water quality objectives and maintain and/or restore designated beneficial
uses;

e Administrative permitting authority in the form of waste discharge requirements
(WDRs), waivers of WDRs, and basin plan prohibitions; and

e Enforcement options to ensure that dischargers comply with permitting requirements.
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This NPS Implementation and Enforcement Policy explains how these Porter-Cologne Act
mandates and authorities, delegated to the SWRCB and RWQCBs by the California
Legislature, will be used to implement and enforce the NPS Program Plan. The policy also
provides a bridge between the NPS Program Plan and the SWRCB Water Quality
Enforcement Policy (Enforcement Policy) (SWRCB, 2002).

The information provided in this policy is designed to assist all responsible and/or interested
parties in understanding how the State’s NPS water quality control requirements will be
implemented and enforced. The parties involved include the SWRCB and the RWQCB:s,
federal, state and local agencies, individual dischargers, designated third-party participants
and any other interested public and private parties.

In addition to using the Porter-Cologne Act’s planning, permitting, and enforcement
authorities to prevent and control nonpoint sources of pollution, the SWRCB and RWQCBs
have implemented a broad program of outreach, education, technical assistance and financial
incentives. This program is supplemented by collaborative efforts with other agencies and
non-governmental organizations (NGOs) to help implement and coordinate the use of their
programs that contribute to NPS control. The goal is to provide an integrated statewide
approach to controlling nonpoint sources of pollution. In structuring this document, a review
of the Porter-Cologne Act is provided in Section II, including an overview of the Act related
to planning requirements, and administrative permitting authorities; Section III provides
history and background on development of the State’s NPS pollution control program;
Section IV discusses the structure of the NPS implementation program including statewide
1mplementat10n and the mandatory ﬁve key elements of an NPS implementation programs;
and integration AS1 s reontroland Sections V and
VI discuss RWQCB comphance assurance, 1mplementat10n success, and future
considerations.

II. STATUTORY AND REGULATORY BACKGROUND

A. Overview of the Porter—Cologne Water Quality Control Act

The Porter-Cologne Act is the principal law governing water quality control in California. It
establishes a comprehensive program to protect water quality and the beneficial uses of waters of
the State. The Porter-Cologne Act applies broadly to all State waters, including surface waters,
wetlands, and ground water; it covers waste discharges to land as well as to surface and
groundwater, and applies to both point and nonpoint sources of pollution.'

The Legislature has declared that it is the policy of the State that:

1. The quality of all the waters of the State shall be protected;

2. All activities and factors that could affect the quality of sState waters shall be
regulated to attain the highest water quality that is reasonable; and

3. The State must be prepared to exercise its full power and jurisdiction to protect
the quality of water in the sState from degradation.’

2 Version Date: December-8,2003
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The Porter-Cologne Act is administered regionally, within a framework of statewide
coordination and policy involving both the SWRCB and RWQCBs.® The SWRCB
adopts State policy for water quality control and statewide water quality control plans, in
addition to regulations that are binding on the RWQCBs. The RWQCBs each govern one
of the nine hydrologic regions into which California is divided, adopting regional water
quality control plans (basin plans) for their respective regions.* Basin plans are reviewed
and updated on a triennial basis. The SWRCB must approve basin plans, or any
amendments thereto, before they become effective.” Statewide plans adopted by the
SWRCB supersede any RWQCB-adopted plans to the extent of any conflict. The
RWQCBs also issue permits and waivers to implement basin plan water quality
requirements and, when necessary, take enforcement actions.” The SWRCB adopts
statewide general permits.” The SWRCB also reviews RWQCB decisions on petitions
for review.® The primary point of contact for dischargers and other interested parties to
receive information regarding the laws, regulations and programs related to NPS
pollution control is at the regional level.

Porter-Cologne Act Water Quality Control Act Planning Requirements

Planning authority under the Porter-Cologne Act extends to any activity or factor which
may affect water quality.” For example, factors which affect water quality include not
only waste discharges, but also saline intrusion, reduction of waste assimilative capacity
caused by reduction in water quantity, hydrogeologic modifications, watershed
management projects, and land use.'’

Water quality control plans designate beneficial uses of water, establish water quality
objectives to protect those uses, and provide a program to implement the objectives. '
The beneficial use designations and water quality objectives, together with the State’s
antidegradation policy,  constitute water quality standards for purposes of the CWA."
The water quality control plan implementation programs are required to describe the
nature of actions that are necessary to meet water quality objectives, including
recommendations for action by both private and public entities.'* Implementation
programs also must include a time schedule and describe proposed monitoring activities
to assess compliance with water quality objectives."

The Porter-Cologne Water Quality Control Act and Waste Discharge Regulation

The Porter-Cologne Act provides that “All discharges of waste into the waters of the
sState are privileges, not rights.”'® Furthermore, all dischargers are subject to regulation
under the Porter-Cologne Act including both point and NPS dischargers.!” In obligating
the SWRCB and RWQCBs to address all discharges of waste that can affect water
quality, including nonpoint sources, the legislature provided the SWRCB and RWQCBs
with administrative permitting authority in the form of administrative tools (waste
discharge requirements [WDRs], waivers of WDRs, and basin plan prohibitions) to
address ongoing and proposed waste discharges. Hence, all current and proposed NPS
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discharges must be regulated under WDRs, waivers of WDRs. or a basin plan
prohibition, or some combination of these administrative tools.

The SWRCB and RWQCBs use their permitting authorities to implement the
requirements of applicable State policies and state and regional water quality control
plans. Permits take into consideration the beneficial uses to be protected, the water
quality objectives reasonably required for that purpose, other waste discharges, the need
to prevent nuisance, and the provisions of CWC section 13241."

With the exception of persons discharging into community sewer systems, any person
discharging or proposing to discharge waste that could affect water quality must file a
report of waste discharge (RoWD) with the appropriate RWQCB, unless the RWQCB
waives the filing.'"” A RoWD also is required if a discharger proposes a material change
in the character, volume, or location of a discharge.”’ The RWQCB must then determine
the appropriate action to take, either issuing WDRs to the discharger, or conditionally
waiving the requirements.”’ WDRaste-discharge requirements can prohibit the discharge
of waste or certain types of waste, either under specific conditions or in specified areas.
As an alternative, the RWQCB may prohibit the discharge of waste or certain types of
waste in a water quality control plan.?

Because a RWQCB may choose to use the basin planning process to adopt some of these
administrative approaches, there is some overlap between the planning and administrative
processes. A categorical waiver of waste discharge requirements, for instance, could be
adopted as a RWQCB basin plan amendment. The SWRCB and RWQCBs have broad
discretion in how they use the administrative tools provided by the Porter-Cologne Act.

1. Waste Discharge Requirements

The RWQCBs have primary responsibility for issuing WDRs. The RWQCBs may
issue individual WDRs to cover individual discharges or general WDRs to cover a
category of discharges.> WDRs may include effluent limitations or other
requirements that are designed to implement applicable water quality control plans,
including designated beneficial uses and the water quality objectives established to
protect those uses and prevent the creation of nuisance conditions. As in a basin plan
prohibition, a WDR may specify certain conditions under which, or areas where, the
discharge of waste or certain types of waste will not be permitted. Dischargers
operating under a WDR must submit an annual fee to the appropriate RWQCB to
cover administrative costs. The fee schedule is determined by the SWRCB, based
upon factors such as total flow, volume, number of animals or area involved, etc.
These fees help provide the SWRCB and the RWQCBs with resources to administer
the NPSWDR program.

The SWRCB also can issue general WDRs under specific conditions.** Violations of
WDRs may be addressed, for example, by issuing Cleanup and Abatement Orders
(CAOs) or Cease and Desist Orders (CDOs), assessing administrative civil liability or
seeking imposition of judicial civil liability or judicial injunctive relief.
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2. Waivers of Waste Discharge Requirements

The requirements for a discharger to submit a RoWD or for a RWQCB to issue
WDRs may be waived by the RWQCB or SWRCB for a specific discharge or a
specific type of discharge if the stateSWRCB or regional-beoardRWQCB determines,
after a public meeting, that the waiver is consistent with any applicable state or
regional water quality control plan and is in the public interest.”> All waivers are
conditional and may be terminated at any time. Except for waivers for discharges
that the SWRCB or a RWQCB determines do not pose a significant threat to water
quality, waiver conditions must include, but need not be limited to, individual, group
or watershed-based monitoring.*® Waivers may not exceed five years in duration, but
may be renewed. Prior to renewing a waiver, the SWRCB or RWQCB must
determine whether the discharge in question should be subject to general or individual
WDRs.

CWC section 13269(e) provides that “the regional boards and the state board shall
require compliance with the conditions pursuant to which waivers are granted....”
Therefore, even where the RWQCBs decide to waive the requirement to submit a
RoWD for general WDRs, the RWQCBs are encouraged to have an enrollment
process for coverage under the waiver of WDRs so that the RWQCBs can identify the
dischargers who are required to comply with the general waiver of WDRs. Although
the RWQCBs retain their prosecutorial discretion to decide how to ensure compliance
with their conditional waivers, the language of section 13269(e), makes it clear that
the legislature intends that the RWQCBs allocate some of their resources to ensuring
that dischargers are in compliance. As-efJanuary1-2004 Following SWRCB
adoption of a fee schedule, RWQCBs are authorized to collect annual administrative
fees to establish and implement waivers of WDRs.*’

There are many different ways for the RWQCBs to ensure compliance. In the event
of noncompliance, the RWQCB could rescind the waiver, or terminate its
applicability to individual dischargers, and issue WDRs in its place. If the waiver
leaves significant discretion with the discharger to determine how to comply with the
waiver’s conditions, the RWQCB could adopt a new waiver that is more directive in
terms of the actions that the dischargers must take in order to comply with the waiver.
In order to be enforceable, waiver conditions should be clearly specified.

Potential enforcement actions include issuance of a notice of violation (NOV), an
informal enforcement action which notifies the discharger of the violation of the
waiver condition and the reasonably expeditious time within which compliance must
be achieved to avoid proposed adoption of WDRs. Other formal enforcement actions
that may be taken include CAOs, CDOs, notices to comply (NTC), and time schedule
orders.
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3. Prohibitions

Pursuant to CWC section 13243, RWQCBs may prohibit discharges of waste or types
of waste either through WDRs or through waste discharge prohibitions specified in a
basin plan. A RWQCB may amend a basin plan to prohibit a particular discharge or a
particular type of discharge or to conditionally prohibit a discharge. A conditional
prohibition may include specific conditions under which application or enforcement
of the prohibition for a particular discharge or particular type of discharge may be
waived. In some cases, RWQCBs may waive application of the prohibition for the
planning and permitting period of projects or activities. RWQCBs may also use
conditional basin plan prohibitions as the primary administrative tool for
implementation programs - for example, in cases where a RWQCB desires to prohibit
discharges unless certain procedural or substantive conditions are met. Basin plan
prohibitions are extremely useful because, once adopted, they allow a RWQCB to
take direct and immediate enforcement action by issuing CAOs or CDOs, or
assessing civil liabilities, even in the absence of WDRs. Therefore, they allow
RWQCBs to respond in a timely manner where NPS pollution generated by certain
activities is creating an emergency or a problem that is not otherwise being remedied
in an adequate or timely manner.

D. Porter-Cologne Act Enforcement Options

Just as the RWQCBs are obligated to address all NPS discharges of waste through one or
more of the available administrative tools, they also are obligated to take steps to ensure
that their NPS pollution control requirements are met. The SWRCB Enforcement Policy
clearly defines the enforcement options available to a RWQCB. These options range
from informal NOVs to formal actions defined in the Porter Cologne Act. Formal actions
range from NTCs to civil administrative remedies, and can include referrals for criminal
penalties. Both the Enforcement Policy and common RWQCB practice recognize the
merit of progressive enforcement---that is, initially taking whatever level of enforcement
is appropriate, considering the RWQCB workload and the circumstances of the case, and
applying increasingly severe remedies where necessary to correct a problem.

ITII. DEVELOPING THE STATE’S NPS POLLUTION CONTROL PROGRAM

The State’s NPS Program has been developed in conformance with the CWA, CZARA, and
the Porter-Cologne Act. The CWA requires the SWRCB to develop and implement an NPS
pollution control program and provides funding for this purpose. The NPS Program Plan
was the State’s response to this requirement, as well as to additional federal requirements for
the inclusion of management measures (MMs) consistent with the CZARA Guidance
Specifying Management Measures for Sources of Nonpoint Source Pollution to Coastal
Waters (USEPA, 1993). As described above, the Porter-Cologne Act provides the SWRCB
and RWQCBs with the authority and administrative tools to implement the CWA and
CZARA requirements.

6 Version Date: December-8,2003
Aprill6, 2004

o> I - A



The Porter-Cologne Act also provides the definition of “waste” that is integral to
understanding the SWRCB’s and RWQCBs’ NPS pollution control authorities and
responsibilities. “Waste” is broadly defined to include sewage and “any and all other waste
substances, liquid, solid, gaseous, or radioactive, associated with human habitation, or of
human or animal origin, or from any producing, manufacturing, or processing operation”.*®
This definition includes all Attorney General interpretations of the terms “sewage”,
“industrial waste”, and “other wastes” under the Porter-Cologne Act’s predecessor
legislation.”” The Attorney General has interpreted the latter terms to include wastes from a
wide variety of activities. As a result, it is clear that “discharges of waste” are not limited to
discharges resulting from waste disposal activities, but also include releases of pollutants as
part of other activities, including all nonpoint sources of waste.”’

In the Porter Cologne Act, the term “discharge of waste” includes all discharges, point and
nonpoint, including agricultural return flows and storm water discharges. The CWA
distinguishes between point and nonpoint sources of pollution. Under the CWA, a point
source is identified as a discernible, confined, and discrete conveyance, such as a pipe, ditch,
or channel; however, irrigated agricultural return flows and agricultural storm water runoof
are excluded. Nonpoint pollution sources generally are sources of water pollution that do not
meet the definition of a point source as defined by the CWA. NPS pollution typically results
from contact between pollutants and land runoff, precipitation, atmospheric deposition,
drainage, seepage, or hydrologic modification. Consequently, the most successful control of
nonpoint sources is achieved by prevention or by minimizing the generation of NPS
discharges.

mMost NPS management programs typically depend, at least in part, upon discharger
implementation of management practices (MPs) to control nonpoint sources of pollution. As
originally used in the CWA and its implementing regulations, the term “BMP” officially
referred only to practices that had been formally adopted by the SWRCB through its
continuing planning program. Informally, however, prior to adoption of the NPS Program
Plan, the term became generally used to refer to any type of practice for NPS control,
whether formally approved or not. In this policy, the term “MP” has replaced the formerly
used term “BMP” when referencing practices that have not been formally adopted by the
SWRCB.

MPs may include, but are not limited to, structural and non-structural (operational) controls.
They may be applied before, during and after pollution producing activities to eliminate or
reduce the generation of NPS discharges and the introduction of pollutants into receiving
waters. Successful MP implementation typically requires: (1) adaptation to site-specific or
regional-specific conditions; (2) monitoring to assure that practices are properly applied and
are effective in attaining and maintaining water quality standards; (3) immediate mitigation
of a problem where the practices are not effective; and (4) improvement of MP
implementation or implementation of additional MPs when needed to resolve a deficiency.
MP implementation, however, may not be substituted for actual compliance with water
quality requirements. The U.S. Court of Appeals for the Ninth Circuit, in Northwest Indian
Cemetery Protective Ass’'n v. Peterson, held that BMPs [MPs] in a certified water quality
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management plan were not “...standards in and of themselves. Adherence to the BMPs
[MPs] does not automatically assure compliance ...the federal statute [CWA] contemplates
that any activity conducted pursuant to a BMP [MP] can be terminated or modified if the
conducted activity resulted in a violation of water quality standards.”"

There are many programs provided by state and federal agencies, as well as NGOs, to assist
dischargers. These programs can help dischargers understand how their operations can cause
NPS pollution and help them choose and implement MPs to prevent or control NPS
pollution. In addition, many of the programs provide financial as well as technical
assistance.

Since the early 1990s, using CWA § 319(h) funds, the SWRCB and RWQCBs have reached
out to dischargers with technical and educational information and financial support to assist
with MP implementation. Other informal RWQCB programs have encouraged development
of watershed groups to facilitate NPS pollution control efforts. Additional technical
expertise and/or financial assistance are provided through the grant and loan sources of other
state and federal agencies. These include resource conservation districts (RCDs), University
of California Cooperative Extension and the Natural Resources Conservation Service. In
addition, there are State agencies, other than the SWRCB and RWQCBs, with programs and
authorities related to NPS control, that help implement the NPS Program Plan by
coordinating their programs and activities. Under the leadership of the SWRCB and the
California Coastal Commission (CCC), an Interagency Coordinating Committee (IACC)
meets reg13121arly to actively promote and coordinate inter-agency NPS pollution control
activities.

IV. STRUCTURING HHRB-PART¥ AN NPS CONTROL IMPLEMENTATION
PROGRAM TO ACHIEVE NPSIMPLEMENTATION-PROGRAMS WATER QUALITY
OBJECTIVES

An NPS control implementation program is a program developed to comply with SWRCB
or RWQCB WDRs, waivers of WDRs, or basin plan prohibitions. Implementation
programs for NPS pollution control may be developed by a RWQCB, the SWRCB, an
individual discharger or by or for a coalition of dischargers in cooperation with a third-
party representative, organization, or government agency. The latter programs are
collectively known as “third-party” programs and the third-party role is restricted to
entities that are not actual dischargers under RWQCB/SWRCB permitting and
enforcement jurisdiction. These may include NGOs, citizen groups, industry groups,
including discharger groups, watershed coalitions, government agencies, or any mix of the
above. Although a third-party program may be comprised solely of dischargers, the
reason it is a third-party is because the entity that represents the dischargers is not an
actual discharger.
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A. Definition-of-aThird-Party-NPS Challenges of Statewide NPS Pollution Control
Implementation Pregram

SWREBnoera RWOQCB-has-developed-The challenges to implementing statewide
prevention and control of NPS pollution discharges are significant. The RWQCBs are-the
agenetes have the primary responsibility for ensuring that there-are appropriate NPS
control 1mp1ementat10n programs are in place throu}zhout the State Jeemeet—water—q&al-irty

ways—'l:hese RWOCB responsrbrhtles mclude but are not 11m1ted to, adeptr—ng—a—pregram
thatinelades-issuing WDRs or a waiver of WDRs for individual dischargers or a category

of NPS dischargers, or adopting a basin plan amendment that addresses NPS dischargers.

PaFtJyLPregram— leen the extent anel—nature and dlver51tv of sources of NPS pollutlon
discharges, efthe-State’s-water the RWQCBs need to be as creative and efficient as
possible_in devising approaches to prevent or control NPS pollution. A primary
advantage of the development of third-party programs is their ability to reach multiple
numbers of d1schargers who 1nd1V1dua11V may be unknown to the RWOCB —rﬁ@ahfem—a—s

A RWQCB may use whatever mix of organizational approaches it deems appropriate.
Coalitions—Greup- of dischargers may differentiate themselves in many ways: regionally,
sub-regionally, by watershed, discharge characteristics, discharger community type, or
through participation in some other publicly or privately developed program. Though
dichargers participate in third-party programs, organizationally, the programs must be
managed by someone other than a discharger. For example, there are organizations or

ent1t1es already mvolved n NPS management programs Irn—add-r-tren—te—th%a«gene}es—wath

agreement—wrth—th&S%LRGB—er—a—R—\&lQGB—Se%ra} RWQCBS have had experience

working with industry groups, both formally and informally, to develop education and
self-regulation within a particular industry. Other organizations have become active in
NPS pollution prevention and land restoration efforts through CWA §319(h) grants, State
bond grants, or the State Revolving Fund loan program. Many of the partnerships formed
to take advantage of these financial resources have developed into self-sustaining third-
party organizations. Some are affiliated with RCDs or have developed as part of the
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Coordinated Resource Management Planning (ERMHP) approach; others are watershed
groups or have developed their own organizational structure based on other geographic or
industry-specific factors. In some situations the organizations accomplish their goals

through a mix of public and private partnership efforts. Fhe RWQEB-statfhas-worked
it s levels.

RWOQCBs are not required to endorse or approve any specific program or type of
program. Each program brought before a RWQCB or SWRCB must be individually
judged on its merits. The scale against which it will be measured will assess its potential
to result in the implementation of actions to successfully prevent or control discharges of
nonpoint sources of pollution. The ultimate goal of any NPS control implementation

program must be to protect the beneficial uses of the State’s waters.
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€B. Third-Party Programs Administered by State Agencies Other than the SWRCB or

RWQCBs

There are agencies, in addition to the SWRCB and RWQCBs, with the authority to
implement programs to meet water quality objectives and protect beneficial uses. Several
of these agencies are formally linked to the RWQCBs and SWRCB through memoranda
of understanding (MOUs) or management agency agreements (MAAs). MOUs and
MAAs are important for NPS regulation because they delineate the roles and
responsibilities of individual agencies with-respeet in the State’s efforts to controlling
NPS pollution_sources. In all cases, agencies with regulatory power act in accordance
with their own authorities and processes.

There are two general types of MOUs: (1) cooperative agreements made with other
agencies or organizations that are able to provide information or technical or financial
assistance to further the State’s goal of preventing or controlling nonpoint sources of
pollution; and (2) cooperative agreements made with land management agencies with
authority to control NPS discharges through inclusion of MPs in their land lease
agreements.

With an MAA, the SWRCB may designate another agency as a management agency to
take the lead in implementing NPS pollution control. The actions taken by these agencies
are taken under their own authorities and using their own regulatory processes. The
fundamental purpose of the SWRCB/RWQCBs when applying the management agency
approach is to achieve, through the capabilities of a management agency, at least the
same degree of control over NPS pollution as could be attained through direct regulation
under SWRCB/RWQCB authority, but to do so more efficiently.

The SWRCB and RWQCBs may not delegate their NPS authorities and responsibilities
to another agency, and may not indefinitely defer taking necessary action if another
agency is not properly addressing a NPS problem. However, where another agency is
constructively involved in NPS efforts, the SWRCB and RWQCB should seek to take
those efforts into account and, where appropriate, take advantage of these third-party
efforts. Not only does this avoid unnecessary duplication of effort, it can leverage the
SWRCB’s and RWQCBSs’ limited staffing and financial resources. While another
agency’s actions pursuant to an MOU or MAA do not fulfill the RWQCBs’ obligation to
use its administrative tools to address the relevant NPS discharges, another agency’s
actions can serve, for example, as the basis, in part or in whole, for a RWQCB waiver of
WDRs for the activities covered in these agreements.

If water quality problems persist, the RWQCBs may not indefinitely defer enforcement
action to other agencies. While the RWQCBs cannot directly enforce another agency’s
requirements against a discharger who is out of compliance, the RWQCB can ask the
agency to enforce its own requirements. In addition, a RWQCB can enforce the
conditions or requirements contained in the waiver, WDR, or prohibition that addresses
the underlying discharge of waste. Consistent with a particular MAA, the lead agency
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under an MAA may be given an opportunity to achieve compliance before the RWQCBs
take necessary action.

The RWQCBs also have developed partnerships with other agencies that are in a position
to take quick and decisive enforcement action. The California Department of Fish and
Game, for instance, may take action against a problem discharger under its own laws and
regulations, working with either the local county district attorney’s office or the attorney
general’s office.

The RWQCBs have broad flexibility and discretion in fashioning NPS management
programs, and are encouraged to be as innovative and creative as possible, and, as
appropriate, to build upon Third-Party Programs. The State Board, in turn, is encouraged
to establish a program that recognizes and honors successful and outstanding third-party
efforts.

BC. The Key Elements of an NPS Pollution Control Implementation Program

Before approving or endorsing a specific Fhird-PartyP NPS pollution control
implementation program, thea RWQCB must determine that there is a highreasonable
likelihood that the Fhird-PartyPimplementation program will attain the RWQCB’s stated
water quality objectives. This will include consideration of the MPs to be used, and the
process for ensuring their proper implementation_as well as assessment of MP
effectiveness. Depending on the program, it also wiHlmay include other factors such as
the level of discharger participation. and-the-effeetiveness-of the MPs-tmplemented— NPS
dischargers have had and will continue to reeetvehave many opportunities to take
advantage of the available technical and financial assistance programs administered
through the SWRCB, as-wel-as in addition to the assistance offered by other programs. A
first step in the education process offered by these programs often consists of discharger
assessment of their lands or operations to determine NPS problems, followed by the
development of a plan to correct those problems. It is important to remembercognize that
the development of a plan is only the first step in developing an implementation program
that addresses thea discharger’s NPS preblemspollution discharges. Implementation of
the plan, including any necessary iterative steps to adjust and improve the plan and/or
implementation must follow the planning stage.

Prior to developing an NPS control implementation program or recognizing an Fhird-
PartyPimplementation program developed by dischargers or third-parties as sufficient to
meet their RWQCB obligations to protect water quality, a RWQCBs shall ensure that the
program meets the requirements of the five key structural elements described below.
While the RWQCBs are free to use the administrative tool(s) that they determine to be
most appropriate for a particular Fhird-Party-Pimplementation program, all
implementation programs will have the five structural elements in common.
Development of Elements 1 and 2 are the primary responsibility of those who are
developing the implementation programthe-Fhird-Party. Elements 3 and 4 may require
Fhird-Party consultation with a the appropriate RWQCB. Element 5 shall be developed
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by the RWQCB

For Fhird-PartyPimplementation programs that-primarity-are developed by non-

regulatory parties, factors such as availability of funding;; a demonstrated track record or
commitment to NPS control implementations; and a level of organization and group
cohesion that facilitates NPS implementation isare among the critical factors that must be
taken into account. For regulatory programs, the availability of staff resources to
administer the implementation may be a major concern.

Fhird-PartyvPNPS control implementation programs shall include the following five key
elements:

KEY ELEMENT 1: An NPS control implementation program’s ultimate purpose
shall be explicitly stated. Implementation programs must, at a minimum, address NPS

pollution in a manner that achieves and maintains water quality objectives and
beneficial uses, including any applicable antidegradation requirements.

Existing and potential beneficial uses of the waters of the State are identified through
a public process. RWQCBs establish water quality objectives to protect those uses,
and a program to implement the objectives. The State also is required to adopt and
implement an antidegradation policy designed to protect water quality that is higher
than that necessary to protect the designated beneficial uses. For purposes of this
policy, the term “water quality requirements” will be used to include water quality
objectives established to protect beneficial uses and any higher level of water quality
needed to comply with the State’s antidegradation policy.

An NPS control implementation program Fhird-Party-Pregram must be specific as to
the water quality requirements it is designed to meet. For example, if the program
relies upon dischargers’ use of MPs, there should be a strong correlation between the
specific MPs implemented and the relevant water quality requirements-in-guestion.
The program also should-identify whieh provide other information as required by the
RWOQCRB, including but not limited to the identification of participant dischargers. are
expeeted-to-participate;so-that Tthe RWQCB eanmust be able to ensure that all efthe

significant sources of the NPS discharges of concern are addressed.

KEY ELEMENT 2: An NPS control implementation program shall include a
description of the MPs and other program elements that are expected to be
implemented to ensure attainment of the implementation program’s stated purpose(s),
the process to be used to select or develop MPs, and the process to be used to ensure
and verify proper MP implementation.

13 Version Date: Deeember8;,2003
Aprill6, 2004

o> I - A



FheA RWQCB must be able to determine that there is a reasenablehigh likelihood
that the program will attain water quality requirements. This will include
consideration of the MPs to be used and the process for ensuring their proper
implementation. It also will include other factors such as the level of discharger
participation and the effectiveness of the MPs implemented.

Although MPs must be tailored to a specific site and circumstances, justification for
the use of a particular category or type of MP must show that the MP has been
successfully used in comparable circumstances. If an MP has not previously been
used, documentation to substantiate its efficacy must be provided by the discharger.
A RWQCB must be convinced there is a high likelihood the MP will be successful.
A schedule assuring MP implementation and assessment, as well as adaptive
management provisions must be provided. We recognize that in the earlier stages of
some pollution control programs, water quality changes may not be immediately
apparent, even with the implementation of pollution control actions. (See also Key
Element 3.) Although MP implementation never may be substitute for meeting water
quality requirements, MP implementation assessment may, in some cases, be used to
measure nonpoint source control progress.

KEY ELEMENT 3: Where a RWQCB determines it is necessary to allow time to
achieve water quality requirements, the NPS control implementation program shall
include a specific time schedule and corresponding quantifiable milestones designed
to measure progress toward reaching the specified requirements.

The Porter-Cologne Act (CWC §13242[b] and § 13263([c]), the NPS Program Plan,
and the NPS Implementation and Enforcement Policy recognize that there are
instances where it will take time to achieve water quality requirements. The effort
may involve all or some of various processes, including: identification of measurable
long term and interim water quality goals and a timeline for achieving these goals;
identification and implementation of pollution control MPs, as well as provision for
maintenance of the implementation actions and provision for additional actions if
initial actions are inadequate; and, in the case of third-party organizations,
identification of a responsible third-party to lead the efforts.

In considering approval of specific interim goals and the time necessary to achieve
those goals, a RWQCB may consider such factors as the necessity of providing for
significant capital outlays for MP implementation, the presence of a severely degraded
waterbody, and whether or not an NPS control implementation program Fhird-Party
Program is a component of a larger TMDL implementation program. The time
schedule may not be longer than that which is reasonably necessary to achieve an NPS
implementation program’s water quality the- Fhird-PartyProgram’s objectives.
Preliminary development of the time schedule shall be undertaken by the Fhird-Pparty
responsible for developing the NPS control implementation program. The RWQCB
may amend and must approve the time schedule. If the RWQCB later determines that
additional time is necessary to complete the program, it may make further
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amendments to the time schedule or issue an enforcement order that contains a
compliance schedule.

KEY ELEMENT 4: An NPS control implementation program shall include sufficient
feedback mechanisms so that the RWQCB, dischargers, and the public can determine
whether the program is achieving its stated purpose(s), or whether additional or
different MPs or other actions are required.

Verification measures to determine whether an Fhird—PartyPNPS control
implementation program is meeting its stated purpose is a key element of all NPS
control implementation programs. If the FhirdPartyPprogram depends upon an
iterative MP approach, in addition to verification of proper MP implementation (Key
Element 2), feedback mechanisms are needed to clearly indicate whether and when
additional or different MPs or MP implementation measures must be used, or other
actions taken. Designing the appropriate types and frequency of verification and
feedback measures (e.g. reporting, inspection, monitoring, etc.) is an integral part of

implementation Fhird-PartyPprogram development and success.

In all cases the Fhird-Party PNPS control implementation program should describe the
measures, protocols, and associated frequencies that will be used to verify the degree
to which the MPs are being properly implemented and are achieving the program’s
objectives and/or to provide feedback for use in adaptive management. These efforts
are necessary to determine whether the program is on time and on track in achieving
its goals.

Depending on the water quality problem, the cause, the beneficial uses at risk, and the
purpose for which the monitoring will be used (e.g. adaptive management or
regulatory purposes) the appropriate type(s) of monitoring should be used. Some
monitoring approaches include photo monitoring; assessing residual dry matter on
rangelands; various indicators of healthy instream habitat; riparian and wetland habitat
structure, density and cover; and bioassessment. Some programs may involve
collecting and reporting ambient water quality monitoring data. Those programs
should be consistent with the SWRCB Surface Water Ambient Monitoring Program
(SWAMP) Data Quality Management Plan (DQM), which provides for more than one
level of data quality. The DQM approach to data quality recognizes that the rigor
needed to monitor for regulatory purposes may not be necessary for other purposes.
Consequently, the SWAMP DQM provides data quality and reporting objectives for
both regulatory and screening studies. Regardless of which approach is used, all
monitoring programs should be reproducible, provide a permanent/documented record
and be available to the public.
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KEY ELEMENT 5: Each RWQCB shall make clear, in advance, the potential
consequences for failure to achieve an NPS control implementation program’s stated

purposcs.

A RWQCB action to approve or endorse an NPS control implementation Fhird-Party
Pprogram shall contain a general description of the course of action or actions to be
taken if verification/feedback mechanisms indicate or demonstrate that the program is

falhng to achieve 1ts stated obJectlves Depead—r&g—m—the—p%&ee&&&pmg&m—seme—ef

eﬁﬂ-ty—er—be%h—Although not blndmg on the RWQCB th1s element should be wrltten
with the objective of creating clear expectations and reinforcing the obligations that
dischargers, third parties, and other agencies, in addition to the RWQCBs, have

accepted in agreeing to implement the-Fhird-PartyPrograman NPS control

implementation program. This element also has the advantage of requiring the
examination of proposed programs with respect to options for enforcement should the
program not proceed as well as expected.

Clear expectations regarding potential RWQCB responses to inadequate or ineffective
programs, including but not limited to adopting a revised program or the taking of an
enforcement action, provides dischargers and the public with greater certainty
regarding the process. RWQCB options will vary significantly, depending on the
structure of the program. (e.g., which administrative tool or tools are being utilized,
whether third-party regulatory or land use agencies, or private entities are coordinating
the dischargers’ efforts, etc.) While not all programs need be directly enforceable, any
enforcement limitations that might be encountered should be well understood by the
RWQCB prior to approving or endorsing an Fhird-Party PNPS control
implementation program.

In cases of individual noncompliance, selective enforcement actions may be taken. In
cases of third-party noncompliance, an effort to revise the Fthird-Pparty Pprogram is
an alternative. Generally, prior to initiating major revisions to a program, informal
contact with dischargers, group representatives, or other third parties, if any, will be
attempted in order to redirect unsuccessful efforts. However, although the direction
and efforts of a particular Fthird-Pparty Pprogram are being undertaken as a group
effort, with group designated or accepted leadership, if the group or third-party fails to
follow through on their commitments, any RWQCB enforcement action taken will be
against individual dischargers, not the third-party.
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V. RWQCB Compliance Assurance

Typically, the RWQCBs have regulated individual dischargers, rather than groups of
dischargers who are represented or coordinated by third parties. Individual dischargers,
including both landowners and operators, continue to bear ultimate responsibility for
complying with a RWQCB’s water quality requirements and orders. Generally, under the
Porter-Cologne Act, the RWQCBs cannot take enforcement actions directly against non-
discharger third parties. As part of the fifth element described above, the RWQCBs will
need to explain how significant non-compliance can be addressed in Third-Party Programs.
This explanation should include information as to the criteria for measuring program success,
what constitutes failure, and the actions that may be taken in response to failure. Individual
dischargers need to be informed as to what individual discharger actions or inactions will
lead to individual enforcement. This explanation is necessary so that participating
dischargers understand the ramifications of non-compliance, even if that non-compliance is
by a third party they have selected as their representative. Options short of individual
enforcement actions could include RWQCB actions such as changing a program to remove
some autonomy, or developing sequential enforcement phases related to triggering events
built into the program. Ultimately, the ineffectiveness of a group through which a discharger
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VI.

participates in NPS control efforts cannot be used as an excuse for lack of individual
discharger compliance.

The SWRCB Enforcement Policy clearly defines the enforcement options available to a
RWQCB. Both the Enforcement Policy and common RWQCB practice also recognize the
merit of progressive enforcement. With progressive enforcement, a RWQCB implements
enforcement through an “...escalating series of actions that allows for the efficient and
effective use of enforcement resources to: (1) assist cooperative dischargers in achieving
compliance; (2) compel compliance for repeat violations and recalcitrant violators; and

(3) provide a disincentive for noncompliance.”

IMPLEMENTATION SUCCESS AND FUTURE CONSIDERATIONS

This policy provides a template for NPS pollution control in California. However, the ability
of the SWRCB and RWQCB to aggressively implement and enforce the State’s NPS Program
in a reasonable timeframe is directly linked to the resources available—both staff and
budget—to carry out the program. The SWRCB recognizes that it needs to provide strong
support for the RWQCBSs’ efforts through available technical and financial oversight and
assistance. Statewide, a diverse array of parties participate in various ways to implement NPS
pollution control measures. However, in most situations, the primary participants are the
RWQCBs and NPS dischargers. The RWQCBs are expected to develop their own priorities
and schedules for addressing the specific types of NPS pollution present within their regions.

Successful implementation of the NPS Program largely depends on two factors: the ability of
the RWQCBs to use their administrative authorities and limited resources in creative and
efficient ways, and the willingness of dischargers to implement MPs and other strategies that
effectively prevent or control NPS discharges. To help accomplish this goal, dischargers are
urged to take advantage of the many technical and financial assistance programs available to
assist them and described earlier in this document.

Current land use management practices that have resulted in NPS pollution have a long and
complicated physical, economic and political history. In addition to the need for resources,
forging a new history of pollution control will take time and commitment, as well as a
willingness to examine eld-habits the use of practices that have resulted in current NPS
pollution discharges and eultaralthe barriers to change. Therefore, it is expected that it will
take a significant amount of time for the RWQCBs to approve or endorse NPS control
implementation pFhird-PartyPrograms throughout their regions, and even longer for those
programs to achieve their objectives.

A rigorous dedication to periodic evaluation of all aspects of the program and an adaptive
management approach will facilitate the road to success. Statewide implementation of the
NPS program is predicated not only on individual NPS discharger actions to adopt and adapt
alternative MPs, but upon the development and adaptation of self-determined management
structures that encourage and support these changes. Much is known about the MPs that most
effectively prevent and control polluted runoff. Less is understood about the alternative
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alliances and management structures - the Fthird-Pparty Pprograms - that most efficiently and
effectively will result in the watershed or industry-wide actions needed to control NPS
pollution statewide. In addition to the public and private financial resources dedicated to this
purpose, this effort will require a conscious willingness to experiment, evaluate and adapt
management approaches that will support and bring us closer to our ultimate goal -- that of
controlling NPS pollution to protect the quality of waters of the State in accordance with the
mandates of the Porter-Cologne Act.
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END NOTES

1. CWC 13050[¢],13260[a],13263[a],13376,13377. See also Lake Madrone Water District v. State Water Resources Control Board (1989) 209 Cal.App.3d
163, 171-175, 256 Cal.Rptr. 894 (Lake Madrone); Tahoe-Sierra Preservation Council v. State Water Resources Control Board (1989) 210 Cal.App.3d 1421,
1435, 259 Cal.Rptr. 132; 63 Ops.Cal.Atty.Gen. 51, 53-359 (1980) (Tahoe-Sierra).

2. See Water Code section 13000

3. See Water Code section 13000

4. (CWC sections 13200, 13201)

5. (CWC section 13245)

6. (CWC sections 13168, 186)

7. (CWC sections 13263(i), 13377; 40 Code of Federal Regulations [CFR] section 122.28; Cal. Code of Regulations [CCR] Title 23, section 2235.2)

8. (CWC section 13320; CCR, Title 23, sections 2050-2068)

9. (CWC sections 13000, 13050(i), 13140, 13142, 13241)

10. See discussion in Chief Counsel’s Statement for the State Nonpoint Source Management Program Administered by the State Water Board and the
Regional Water Boards (October 1988), pp. C-1 through C-2. See also Recommended Changes in Water Quality Control, Final Report of the Study Panel to
the California State Water Resources Control Board, Study Project, Water Quality Control Program, pp. 3-4 (1969).

11. (CWC section 13050[j]. 13241) The State Water Resources Control Board and the Regional Water Quality Control Board must consider the factors

specified in CWC section 13241 when adopting or revising water quality objectives.

12 The federal antidegradation policy is contained in 40 C.F.R. sec. 131.12. The state is required to adopt and implement an antidegradation policy consistent

with the federal policy. The federal policy establishes three tiers of water quality protection. The first tier establishes a minimum requirement that existing
instream uses and the level of water quality necessary to protect those uses be maintained and protected. The second tier is designed to protect high quality
waters by establishing prerequisites for allowing degradation of these waters. The third tier addresses outstanding national resource waters.

13. (See 33 U.S.C. sec. 1313(c); 40 CFR sections 131.3[i], 131.6)

14. (CWC section 13242)

15. (CWC section 13242)

16. CWC section 13263[g]

17. CWC section 13260

18. CWC section 13263[a]

19. (CWC sections 13260, 13269)

20. (CWC section 13264)

21. (CWC sections 13263, 13269)

22. (CWC section 13243)

23. (CWC section 13263[a] and [i]

24. (CWC section 13263[i])

25. CWC section 13269(a)(1)

26. CWC section 13269 (a)(2)

27. CWC section 13269(a)(4)(A)

28. (CWC section 13050[d])

29. Lake Madrone, supra, fn. 1, 209 Cal.App. 3d at 169, 256 Cal.Rptr. 894; see Recommended Changes in Water Quality Control, Final Report of the Study
Panel to the California State Water Resources Control Board, Study Project, Water Quality Control Program (1969) (Final Report), App. A, p. 23.

30. See e.g., Lake Madrone, supra, fn. 1 (release of accumulated sediment from a dam held a discharge of waste). See also discussion in Sawyer, State
Regulation of Groundwater Pollution Caused by Changes in Groundwater Quantity or Flow (1988) Pacific L.J. 1267, 1273-1275.

31. Northwest Indian Cemetery Protective Association vs. Peterson, (Ninth Circuit 1986) 795 F.2d688, 697, revised on other grounds (1988) Lung vs.
Northwest Indian Cemetery Protective Association 485 U.S. 439 [108 S.Ct. 1319.99 L.Ed.2d.

32. Statewide information about IACC agencies and their activities is currently available at http://www.swrcb.ca.gov/nps/iacc.html.

33. CWC section 13001

34. CWC section 13260
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SECTION 1. INTRODUCTION

Nonpoint source (NPS) pollution is the most serious water quality problem facing California.  In 1988, the State
Water Resources Control Board (SWRCB) adopted California’s first Nonpoint Source Management Plan (1988
Plan). In spite of the investment of significant resources to address NPS pollution and improve water quality, NPS
discharges continue to be responsible for the major water quality problems facing California. In December 1999,
the SWRCB, in its continuing effort to control NPS discharges upgraded the 1988 Plan with adoption of the Plan for
California’s Nonpoint Source Pollution Control Program (NPS Program Plan), jointly developed by the SWRCB
and the California Coastal Commission (CCC). Adoption of the NPS Program Plan brought the State into
compliance with section 6217 of the Coastal Zone Act Reauthorization Amendments of 1990 (CZARA) and
upgraded the 1988 Plan to comply with U.S. Environmental Protection Agency (U.S. EPA) requirements. The NPS
Program Plan committed the State to the implementation of 61 NPS control management measures (MMs) by the
year 2013, with the goal of controlling NPS pollution and restoring the quality of the State’s waters. MM
implementation is to be achieved through NPS discharger implementation of self-determined management practices
(MPs) designed to prevent or control nonpoint sources of pollution. In 1999, Chapter 5.4 was added to the
California Water Code (CWC). Among its requirements was the provision that the SWRCB develop guidance
describing the process by which the SWRCB and the Regional Water Quality Control Boards (RWQCBs) will
implement and enforce the State’s NPS management plan. In response to this requirement, the SWRCB developed
and proposes adoption of the Policy for the Implementation and Enforcement of the Nonpoint Source Pollution
Control Program (NPS Implementation and Enforcement Policy), the subject of the proposed action described in
this document.

PURPOSE OF DOCUMENT

The purpose of this document is to present the SWRCB’s analysis of the need for and the effects of the proposed
NPS Implementation and Enforcement Policy. The SWRCB must comply with the requirements of the California
Environmental Quality Act (CEQA) when adopting state policy for water quality control. CEQA authorizes the
Secretary of the Resources Agency to certify a regulatory program of a State agency as exempt from the
requirements to prepare an Environmental Impact Report (EIR), Negative Declaration, or Initial Study if certain
conditions are met. The process that the SWRCB is using to adopt the proposed Policy has received certification
from the Resources Agency to be “functionally equivalent” to the CEQA process (Title 22, Code of Regulations,
Section15251(g)). Therefore, this report is called a Functional Equivalent Document (FED) and fulfills the
requirements of CEQA for preparation of an environmental document. The environmental impacts that could occur
as a result of the proposed action are discussed under Section VI, “Environmental Effects of the Proposed Policy”,
and summarized in an Environmental Checklist in Section VII.

BACKGROUND

Nonpoint sources of pollution or polluted runoff are the result of a broad range of human activities. These include
activities related to agricultural production, range management and animal containment operations; residential and
commercial irrigation and landscape care; timber harvest; construction; and runoff from driveways, streets and
highways. Sources of water are equally broad and could include rainfall, irrigation water, and wash water or
drainage of any kind that is not a point source. The result is water moving across the landscape, paved or unpaved,
and picking up and carrying with it any pollutants it encounters. Eventually, both water and pollutants enter our
natural waterways, degrading water quality to the point that beneficial uses are affected and, in many cases,
waterways become unfit for human or wildlife use.

To control nonpoint sources of pollution, the 1988 Plan was adopted by the SWRCB in response to the 1987
amendments to the Clean Water Act (CWA), the primary federal water quality protection statute. These
amendments included a new section 319 titled, “Nonpoint Source Management Programs”. Section 319 required the
states to develop assessment reports and management programs describing the states’ nonpoint source problems and
setting forth a program to address these problems. Section 319 also authorized federal grants to the states to support
implementation of the Management Programs. However, Congress appropriated no funds for the program until
1990. Since then, however, California has received and disbursed over $48,600,000 in federal grants to public and
private collaborators for implementation of CWA 319(h) NPS control demonstration projects. These projects are

o> TN - A



designed to provide “hands on” education and outreach on the prevention and control of NPS pollution and the
restoration of the state’s water bodies. Recipients include hundreds of California partnerships formed to provide
leadership roles, and made up of public and private agencies and organizations throughout the state. Additional
funds for NPS control and stream restoration have been made available through the State Revolving Fund Loan
program, State Propositions 13, 40, and 50 and the Clean Beaches Initiative.

The State’s 1988 Plan provided for a management program that focused on discharger implementation of self-
selected methods, measures, or practices to meet their NPS control needs. Today these measures are known as
management practices (MPs). They include, but are not limited to, structural and non-structural controls (e.g.
operation and maintenance procedures). They can be applied before, during and after pollution-producing activities
to reduce or eliminate the introduction of pollutants into receiving waters.

In recognition and acknowledgement of the many differing discharger attitudes toward their NPS control
responsibilities, the 1988 Plan also described three general management approaches that might be adopted to address
NPS problems. These ranged from the voluntary NPS control implementation actions taken by responsible
dischargers to the need for the RWQCBs to issue waste discharge requirements (WDRs) and potentially take
enforcement actions to achieve NPS control compliance.

In 1990, Congress enacted CZARA, in an additional effort to protect coastal waters from NPS pollution. In passing
CZARA, Congress noted the link between coastal water quality and land use activities. At the same time the State
was required to update the 1988 Plan to remain eligible for funding for water quality and coastal protection by U.S.
EPA and the National Oceanographic and Atmospheric Administration (NOAA). In response, the SWRCB, in
cooperation with the RWQCBs and the CCC developed the NPS Program Plan, to meet CZARA requirements and
to update the state’s 1988 Plan. The NPS Program Plan was conditionally approved by U. S. EPA and NOAA in
1998. To receive full approval, the SWRCB and CCC were required to show that they possessed the authority to
implement and enforce the NPS Program Plan. The SWRCB complied with this requirement by citing the
authorities given to it by the State’s Porter-Cologne Water Quality Control Act (Porter-Cologne Act). The SWRCB
and the CCC adopted the NPS Program Plan, and it was subsequently approved by U.S. EPA and NOAA in July
2000.

NPS pollution is the single greatest threat to water quality in California. According to statistics developed by U.S.
EPA, 54 percent of California’s polluted waterways are contaminated only by nonpoint sources. Another 45 percent
are polluted by a combination of both point and nonpoint sources. The CWA section 305(b) report on water quality,
which California submitted to U. S. EPA in 2003, included the State’s CWA section 303(d) list of impaired
waterbodies. The list approved by U. S. EPA includes 685 water quality limited segments and 1,883 water segment-
pollutant combinations (i.e., waters that do not meet the water quality objectives established to protect designated
beneficial uses). The CWA requires that total maximum daily loads (TMDLs) be established for all waters on the
CWA section 303(d) list. To ensure water quality standards are met and beneficial uses are protected, allocations of
pollutant loads to all sources are established for the pollutant(s) in question through the TMDL process.
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SECTION II. EXISTING REGULATORY CONDITIONS

FEDERAL CLEAN WATER AND STATE PORTER-COLOGNE WATER QUALITY CONTROL ACT

Current regulatory requirements for the control of nonpoint sources of pollution are found in both federal and State
law. Those requirements are briefly discussed below.

The CWA is the principal federal statute governing water quality protection. The Porter-Cologne Act is the
principal State statute governing water quality protection. The Porter-Cologne also authorizes the State to
implement the federal CWA (CWC section 13000).

The CWA requires the states to adopt water quality standards. For the purposes of the CWA, water quality
standards are the designated beneficial uses of the state’s waters, criteria to protect those uses, and an
antidegradation policy. In California, the SWRCB and RWQCBs have adopted water quality standards through
their planning processes. The standards consist of designated beneficial uses, water quality objectives (which are
equivalent to criteria) to protect these uses, and an antidegradation statement. Upon approval by U.S. EPA, the
beneficial use designations and water quality objectives become federally approved standards.

For point source discharges to surface waters, the principal means by which water quality standards are implemented
is through a permit program established under the CWA. In states with approved programs (including California),
the state, rather than the U.S. EPA, has primary responsibility for issuing and administering permits. Under the
CWA, however, NPS discharges are not subject to federal permitting requirements, nor are discharges to ground
water. Nevertheless, under the CWA, the State is required to plan for water quality control of nonpoint sources of
pollution, as well as to plan for control of point sources of pollution. In addition, water quality standards apply to
the receiving water, regardless of whether the waterbody receives point or NPS discharges, or both.

The Porter-Cologne Act designates the SWRCB and RWQCBs as the State agencies with primary responsibility for
water quality control in California and obligates them to address all discharges of waste that could affect the quality
of the waters of the State, including potential nonpoint sources of pollution as well as point sources. To carry out
this mandate, the Porter-Cologne Act has provided the SWRCB and RWQCBs with:

1. Planning authority to designate beneficial uses of the waters of the state, establish water quality objectives
to protect those uses, and develop programs to implement those water quality objectives;

2. Administrative permitting authority in the form of WDRs, waivers of WDRs, and basin plan prohibitions;
and

3. Enforcement options to ensure that dischargers comply with permitting requirements.

The Porter-Cologne Act applies broadly to all State waters, including surface waters, wetlands, and ground water; it
covers waste discharges to land as well as to surface and groundwater, and applies to both point and nonpoint
sources of pollution. In the Porter-Cologne Act, the legislature has declared that it is the policy of the State that:

1. The quality of all the waters of the State shall be protected;

2. All activities and factors that could affect the quality of state waters shall be regulated to attain the highest
water quality that is reasonable; and

3. The State must be prepared to exercise its full power and jurisdiction to protect the quality of water in the
State from degradation.

Planning authority under the Porter-Cologne Act extends to any activity or factor that may affect water quality. All
water quality control plans are required to include implementation programs that must describe the nature of actions
that are necessary to meet water quality objectives. Implementation programs also must include a time schedule and
describe proposed monitoring activities to assess compliance with water quality objectives.
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In obligating the SWRCB and RWQCBs to address all discharges of waste that can affect water quality, including
nonpoint sources, the Legislature provided the SWRCB and RWQCBs with administrative permitting authority in
the form of administrative tools. These administrative tools are WDRs, waivers of WDRs, and basin plan
prohibitions and these are used to address ongoing and proposed waste discharges. The SWRCB and RWQCBs use
their permitting authorities to implement the requirements of applicable federal requirements, State policies, and
State and regional water quality control plans. Just as the RWQCBs are obligated to address all NPS discharges of
waste through one or more of the available administrative tools, they also are obligated to take steps to ensure that
their NPS pollution control requirements are met. The State Water Resources Control Board Enforcement Policy
(SWRCB Enforcement Policy), approved by the SWRCB in 2002, defines the enforcement options available to a
RWQCB. These options range from an informal Notice of Violation to formal actions described in the Porter
Cologne Act.

TOTAL MAXIMUM DAILY LOAD (TMDL) ACTIVITIES

As noted earlier, the CWA requires the State to develop TMDLs on all water bodies and water-body segments on
the CWA section 303(d) list. TMDLs must account for all the pollutant sources that caused the CWA section 303(d)
listing—including both point and nonpoint sources. The TMDL is a numerical quantity that identifies the present
and near future maximum load of pollutants from point and nonpoint sources, in addition to those from background
sources, that is necessary to achieve State water quality standards for a specific receiving water. The TMDL
determined load also must take into account seasonal variations and an adequate margin of safety.

After TMDLs are established at a level necessary to achieve applicable water quality standards, waste (for nonpoint
sources) and/or waste load (for point sources) allocations are made to the identified sources or parties who must take
action to meet the allocations. The source allocations may be specific to agencies or persons (businesses), or by
source category or sector. State developed TMDLs also include an implementation plan that describes the actions
that will be taken to alleviate the impairment. Implementation plans identify enforceable features (e.g.,
prohibitions) and triggers for RWQCB action (e.g., performance standards). The TMDL implementation plans are
incorporated into regional basin plans as enforceable basin plan amendments. The SWRCB is developing a TMDL
Implementation Policy with a number of requirements that parallel those of NPS Implementation and Enforcement
Policy. A monitoring strategy also must be developed upon which performance evaluation can be based and thus
provide information that could indicate or document the need for adaptive management activities or consideration of
revisions for phased TMDLs.

To date 19 TMDLs have gone through the full approval process including approval by U. S. EPA and 132 are at
various stages of development or approval at the RWQCBs or the SWRCB.
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SECTION III. PROJECT DESCRIPTION

PROJECT DEFINITION

The project is the development of a State policy (NPS Implementation and Enforcement Policy) that provides
guidance describing the process by which the SWRCB and RWQCBs will implement and enforce the NPS Program
Plan. The policy recognizes the RWQCBs’ responsibility to ensure that appropriate NPS implementation programs
are in place to achieve the State’s water quality goals and to protect water quality from NPS pollution. The policy
provides guidance on the following aspects of NPS implementation programs:
(1) The use, responsibilities, and benefits of third-party programs in NPS implementation programs; and
(2) The key elements of an NPS implementation program. These include:

(a) A statement of the implementation program’s ultimate objectives;

(b) A discussion of the potential MPs expected to be implemented to achieve the objectives, a
selection process for the MPs, and a process to verify their implementation;

(c) A time schedule, where necessary, with appropriate milestones to achieve objectives;
(d) Feedback mechanisms to ascertain whether the program is achieving objectives; and

(e) Advance notice by the RWQCBs of potential consequences for failing to achieve the
objectives.

STATEMENT OF GOALS

The SWRCB’s goals for this project are to:

(1) Provide consistent statewide guidance on the role of third-party programs in implementing and
enforcing the NPS Program Plan;

(2) Provide consistent statewide guidance on the key elements of a NPS implementation program; and

(3) Recognize the RWQCBSs’ responsibility to ensure that appropriate NPS implementation programs are
in place to restore and maintain water quality standards and to protect state waters from NPS pollution.

PROPOSED ACTION

The proposed action is SWRCB adoption of the NPS Implementation and Enforcement Policy outlined in the
Project Definition.
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SECTION IV. ENVIRONMENTAL SETTING

California presents a variety of environmental conditions, which range from the snow-covered peaks of the Sierra
Nevada Mountains to the hot dry desert of Death Valley. Between these two extremes are almost unlimited climatic
variations and precipitation patterns. The Pacific Ocean shoreline on the west presents one of the most scenic and
unique coastlines in the world. The eastern boundary borders basin and range country. Between the mountain
ranges to the east and the coastal ranges to the west are troughs and valleys aligned in a general north-south
direction. The Sacramento, San Joaquin, and the Imperial Valleys in the north, central and south, respectively, form
the major agricultural areas of the state, with the San Joaquin Valley having the distinction of being among the most
agriculturally productive areas in the world. In addition to these major agricultural areas, the environmental
conditions in California are favorable to specialty crops. The Salinas Valley in the central coast region is one of the
few places in the world where artichokes are grown commercially and the Napa Valley in northern California is
renown for its vineyards and wine. Crops grown in the state include most food crops, fruits and nuts, citrus, cotton
and a variety of vegetables. The extensive agriculture in the State depends on irrigation water supplies with
consequent runoff problems.

For water quality management, section 13200(a) of the Porter-Cologne Act divides the State into nine separate
hydrologic regions. California is a state of geologic contrasts with the highest (Mount Whitney) and the lowest
(Death Valley) elevations only 81 miles apart. The variety of environmental conditions in the state is a reflection of
the variation in geology, topography, climate, vegetation, and land-use found in the many areas of the State. These
factors, which account for different ecological conditions, as they relate to the nine different regions of the State, are
discussed separately below. In addition, brief summaries of water quality conditions in each region are presented.
The sources of the information provided in this section are the RWQCB basin plans and regional Watershed
Management Initiative chapters and updates as prepared by each RWQCB, unless otherwise specified.

North Coast Region (Region 1)

Porter-Cologne Act section 13200(a) describes the North Coast Region as that which comprises all basins, including
the Klamath Lake and Lost River Basins, draining into the Pacific Ocean, from the California-Oregon state line to
the southern boundary of the watershed of the Estero de San Antonio and Stemple Creek in Marin and Sonoma
counties.

The northern part of the state bordering Oregon includes the Klamath Mountains, the Cascade Ranges, and the
Modoc Plateau. The Klamath Mountains include a number of individual ranges: the South Fork Mountains, the
Trinity Alps, the Scott Mountains, the Salmon Mountains and the Siskiyou Mountains. The Siskiyou Mountains
form the most northerly arc, the trend swinging from north to northeast and east across the California-Oregon
border.

Most of the rivers in this region have been dammed, and their reservoirs provide a significant amount of the water
used in other sections of the State, with agriculture using up to 80 percent of the State’s water. The area provides
important habitat for both aquatic and terrestrial wildlife, its rivers support significant commercial and recreational
fisheries, and various agricultural activities—primarily grazing and dairy operations occur throughout the region.
Private timber harvest operations dominate many of the areas.

The North Coast Region is divided into two natural drainage basins: the Klamath River Basin and the North Coast
Basin, encompassing a total area of approximately 19,390 square miles. The region covers all of Del Norte,
Humboldt, Trinity and Mendocino counties; major portions of Siskiyou and Sonoma counties; and small portions of
Glen, Lake and Marin counties.

Precipitation in the Pacific Northwest is generally high, varying annually in the Klamath Mountains from 40 to more
than 80 inches annually, and occurring mainly during the winter season. Parts of the Klamath River Basin receive
between 60 to 125 inches of rain per year. Precipitation, in general, is greater in this region than for any other part
of California, and damaging floods are always a potential hazard. However, ample precipitation, in combination
with the mild climate found over most of the North Coast Region, has provided a wealth of fish, wildlife and scenic
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resources. In addition to supplying habitat for numerous terrestrial species, the numerous streams and rivers support
anadromous, coldwater and warm-water fisheries.

Tidelands and marshes also are extremely important to many species of waterfowl and shore birds, both for feeding
and nesting. Cultivated lands and pasture lands provide supplemental food for many birds, including small pheasant
populations. Tideland areas along the north coast provide important habitat for marine invertebrates and nursery
areas for forage fish, game fish and crustaceans.

There are 14 major surface water hydrologic units in the North Coast Region. While the region constitutes only
about 12 percent of the total area of California, it produces almost 40 percent of the annual runoff for the state. This
runoff contributes to flow in surface water streams, storage in lakes and reservoirs and replenishes groundwater.

Approximately two percent of California’s population resides in the North Coast Region. The largest urban centers
are the greater Eureka area of Humboldt County and the greater Santa Rosa area in Sonoma County including the
Highway 101 corridor. The major industries in the region are logging and timber milling/production activities,
vineyards and wineries, commercial and recreational fishing and tourism.

NPS Water Quality Problems

Sediment, siltation and elevated temperatures are the dominant water quality problems found in north coast streams,
followed by the presence of excessive nutrients, organic enrichment and low dissolved oxygen levels. Other water
quality problems include the presence of pathogens and mercury and high pH levels.

For sediment and siltation water quality problems, the identified potential sources include silviculture, logging road
construction and maintenance, removal of riparian vegetation, land development, streambank modification and
destabilization, the draining and filling of wetlands, hydromodification, private and county road construction and
maintenance, sand and gravel extraction, and urban runoff.

Elevated water temperatures are associated with removal of riparian vegetation, the draining and filling of wetlands,
agricultural water diversions, hydromodification, and sand and gravel extraction. Nutrient and organic
enrichment/dissolved oxygen problems are associated with range and pasture grazing, intensive animal feeding
operations, manure lagoon operation and maintenance, surface and sub-surface agricultural return flows and the
draining and filling of wetlands.

San Francisco Region (Region 2)

Section 13200(b) of the Porter-Cologne Act defines the San Francisco Bay Region as that which comprises San
Francisco Bay, Suisun Bay, from the Sacramento and San Joaquin Rivers westerly from a line which passes between
Collinsville and Montezuma Island and follows then the boundary common to Sacramento and Solano counties and
that common to Sacramento and Contra Costa counties to the westerly boundaries of the watershed of Markely
Canyon in Contra Costa county, all basins draining into the bays and rivers westerly from this line, and all basins
draining into the Pacific Ocean between the southerly boundary of the north coastal region and the southerly
boundary of the watershed of Pescadero Creek in San Mateo and Santa Cruz counties.

The San Francisco Bay/Estuarine system conveys the waters of the Sacramento and San Joaquin Rivers into the
Pacific Ocean, contributing most of the freshwater inflow to the Bay. Many small rivers and streams supplement
this freshwater flow. The rate and timing of these freshwater flows are among the most important factors
influencing physical, chemical and biological conditions in the estuary. Most of the freshwater flow from the
Sacramento/San Joaquin system, however, is trapped upstream by dams, canals and reservoirs of State, federal and
local water diversion projects. The San Francisco Bay system functions as the only drainage outlet for waters of the
Central Valley. It also marks the natural topographic separation between the northern and southern coastal mountain
ranges. The region’s waterways, wetlands, and bays form the nucleus of the fourth largest metropolitan region in
the United States. The region includes all or major portions of Alameda, Contra Costa, Marin, Napa, San Francisco,
San Mateo, Santa Clara, Solano and Sonoma Counties.
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The San Francisco Bay system presents highly dynamic and complex environmental conditions that support an
extraordinarily diverse and productive ecosystem. Within sections of the Bay lie deepwater channels adjacent to

large expanses of very shallow water. Salinity levels range from hypersaline to fresh water, with water temperatures

varying considerably throughout the Bay system. These factors greatly increase the number of species that can live
in the estuary and enhance its biological stability.

Deepwater channels in the San Francisco Bay system, marshlands, freshwater streams, and rivers provide a wide
variety of habitats, which have become increasingly vital to the survival of several plant and animal species as other
estuaries are reduced in size or lost to development. These areas sustain rich communities of crabs, clams, fish,
birds and other aquatic life and serve both as important wintering sites for migrating waterfowl and as spawning
areas for anadromous fish.

Most of the region enjoys a milder climate than inland areas of the state. The coastal area receives moderate
amounts of precipitation.

Major population centers include San Francisco, Oakland, and the areas of San Jose, Santa Clara and Monterey
along with their associated outlying communities.

NPS Water Quality Problems

Impaired water quality related to pesticides from nonpoint sources such as agricultural drainage and residential
landscape pesticide use is a major problem throughout San Francisco Bay, adjacent bays and tributary rivers and
creeks. Atmospheric deposition also is a major source of some of these compounds, including dioxin and furan
compounds that are among the most toxic in existence, are environmentally persistent, bioaccumulate, and are
thought to be human carcinogens. In addition, the presence of polychlorintaed biphenyls (PCBs) from unknown
NPS sources has lead to innumerable health advisory warnings regarding fish consumption.

Mercury pollution continues to be a significant legacy problem, with drainage from historic mining operations and
from current operations. In_addition, sediment and siltation have severely degraded some bay and ocean tributary
streams, which otherwise would provide habitat for steelhead. Pollution from sediment and siltation is present
throughout the region as a result agricultural, construction and land development activities.

Tomales Bay and its tributaries are polluted by pathogens and nutrients from agricultural operations, primarily
grazing, dairies and other confined animal facilities. Some ocean and bay beaches are polluted with high coliform
counts, and stream flow regulation and modification have led to low dissolved oxygen levels, and high levels of
salinity, total dissolved solids (TDS), and chlorides in some water bodies.

Central Coast Region (Region 3)

The Central Coast Region is described in the Porter-Cologne Act section 13200(c) as comprising all basins,
including the Carrizo Plain in San Luis Obispo and Kern Counties, draining into the Pacific Ocean from the
southerly boundary of the watershed of Pescadero Creek in San Mateo and Santa Cruz Counties to the southeasterly
boundary, located in the westerly part of Ventura county, of the watershed of Rincon Creek.

The region is dominated by a rugged seacoast and three parallel ranges of the Southern Coast Mountains. Ridges
and peaks of these mountains, the Diablo, Gabilan and Santa Lucia Ranges, reach to 5,800 feet. Between these
ranges lie the broad valleys of the San Benito and Salinas Rivers. These Southern Coast Ranges abut the west to
east trending Santa Ynez Mountains of the Transverse Ranges that parallel the southern exposed terraces of the
Santa Barbara Coast.

The trend of the mountain ranges, relative to onshore air mass movements, imparts a marked climatic contrast
between seacoast, exposed summits, and interior basins. Variation in terrain, climate, and vegetation account for a
multitude of different landscapes. Sea cliffs, sea stacks, white beaches, cypress groves and redwood forests along
the coastal strand contrast with dry interior landscapes of small sagebrush, short grass, and low chaparral.
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The region has three times the volume of average annual precipitation as the Los Angeles Region. Nevertheless, for
the most part the climate is considered arid. Traditionally, the region has had agriculture and related food
processing as major industries, but oil production, tourism and manufacturing contribute significantly to the
economy. The region is home to the Salinas Valley, which is one of a very few places in the world that grow
artichokes commercially. Other commercially grown and exported crops include lettuce, strawberries, garlic,
onions, kiwi, avocados and wine grapes.

NPS Water Quality Problems

Nutrients, sediments, pesticides and pathogens, including high fecal and total coliform levels, are the primary causes
for CWA section 303(d) listings in this region. High pathogen levels primarily are attributed to grazing operations
and failing septic systems. Listings include the majority of central coast beaches as well as rivers and streams,
marshes and sloughs, and lagoons and bays. Agricultural runoff, both from irrigated agriculture and agricultural
storm water runoff, is responsible for high pesticide and nutrient levels. Sediments and siltation from a variety of
sources also contribute to severely degraded water quality. Primary sources include land development and
construction, road construction, silviculture and agricultural operations. Secondary sources include grazing,
hydromodification and stream channelization and alteration.

Los Angeles Region (Region 4)

The Los Angeles Region is described in Porter-Cologne Act section 13200(d) as comprising all basins draining into
the Pacific Ocean between the southeasterly boundary, located in the westerly part of Ventura County, of the
watershed of Rincon Creek and a line which coincides with the southeasterly boundary of Los Angeles County from
the ocean to San Antonio Peak and follows thence the divide betw